





Audiences
Only

Why are we doing this?

- When you get sued, its already too late to make changes

- Hopefully, you can learn from someone else's mistakes



Agenda

- What is sexual harassment legally?

- Recognizing potential harassment

- Practical and legal implications of harassment
- Investigating employee complaints

- Best practices to prevent harassment

- Recognizing and preventing abusive conduct
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DFEH Requlations




April 2016
DFEH Regulations

Supervisor training must cover:

- employer and supervisor liability
- supervisor's obligation to report

- steps to correct harassing behavior

« review on abusive conduct



Takeaways

Managers

Have An There Is

Affirmative Individual
Duty Liability

Social Media Allegations
Is Always Can Be
Watching Devastating










Fallout

- Other claims of harassment by Ailes made public

- Fox Initiated an internal investigation of Ailes and
some witnesses interviewed stated Ailes had
sexually harassed them, including Megyn Kelly

- Ultimately, Aliles stepped down as the head of Fox
weeks after the lawsuit was filed


















What is
Sexual Harassment?

Sexual harassmentis a
form of

discrimination

just like:




Sexual harassmentis a

form of

discrimination

just like:



A Long History of

Discrimination



















What was
previously
acceptable is now
ottensive



Characteristics







What is the difference between
Dlscnmma’rlon and Harassmen’r in the workplace?

Conduct relat
p] fmpl yme

+ Hiring and firing - Working environment
. Transfers and promotions
« Pay and benefits



Discrimination

Conduct relates to terms of

employment:

- Hiring and firing
- Transfers and promotions
- Pay and benefits



Harassment

Conduct relates to conditions
of employment:

- Working environment



2 types of
sexudl harassment













Hostile Work Environment

A work environment that becomes
permeated with harassment such that
It creates a hostile environment



Test

Unwelcome offenswe Sexual conduct
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. to alter the conditions of employment and

create an abusive environment
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sexual

Based on gender or sex



onaduct

Verbal Physical Visual

epithets, derogatory physical interference with derogatory posters,
comments or slurs normal work or movement cartoons, or drawings




Totality of the Circumstances




























Does it even matter?

Legal v. Practical















Not only has our harassment gotten subtler ..

.. but our ability to harass has gotten better















dSmartphone users on «
throughout the day

Facebook friends with your co-workers?






People don't stop being
co-workers just because
it's after-hours



Obviously there are da lot of different ways sexual harassment can occur

So what am I supposed to do if something happens?






Best Practices

Co-workers can make a big difference People often don't intend fo overtly harass one another, |dentify subtle forms of conduct and stop them before they become legally actionable
but some people’s tolerances may be lower than others

Your business is different than anyone else’s, so ensure that Take immediate steps to correct the issue
you and your employees understand the work environment

Ensure reporting and complaint handling procedures are thought-through in advance




Co-workers can make a big difference



People often don't intend to overtly harass one another,
but some people’s tolerances may be lower than others




|dentify subtle forms of conduct and stop them before they become legally actionable




Ensure reporting and complaint handling procedures are thought-through in advance




Your business is different than anyone else’s, so ensure that
you and your employees understand the work environment




Take immediate steps to correct the issue




Preventing Abusive Conduct

California law now requires managers and supervisors

be trained on the prevention of “abusive conduct” a.k.a.

WO rkpla_ce buH}” ng While CA law requires training to prevent

abusive conduct, there is no employer
liahility under CA law for abusive conduct

(far now)

What is Abusive Conduct?

Hostile, offensive and unrelated to an
employer’s legitimate business interests.

May include:
- Repeated verbal abuse, such as the use of
derogatory remarks, insults, and epithets,
« Verbal or physical conduct that is threatening,
intimidating, or humiliating, or
- Gratuitous sabotage or undermining of a
person's work performance.

What is the difference?

Besides the fact that there is no liability for

ab us IVC con duc t? « Remember that harassmgn_t |s conduct motivated
by & “protected characteristic’
- Abusive conduct has no relationship to any
protected characteristic

Why should | care?

- There is no liability now, but in the
next 3-5 years, anti-bullying legislation
will likely be in place in many states

- 29 states (but not CA) are currently
considering the "Healthy Workplace

1w
B IH = Allow bullied worker to sue bullies
= Would hold employer and supervisor
accountable
- Enable Plaintiff to recover lost wages/benefits
- Compel employers to prevent and correct future
instances

Preventing Abusive Conduct
- Adopt anti-bullying policies
- Recognize that actions
unrelated to a “protected

characteristic” can constitute
abusive conduct

- Adapt your existing anti-harassment
and discrimination procedures



Preventing Abusi

California law now requires managers and supervisors
be trained on the prevention of “abusive conduct” a.k.a.
Workplace buﬂylng While CA law requires training to prevent

abusive conduct, there is no employer
liability under CA law for abusive conduct
(for now)

What is Abusive Conduct?

Hostile, offensive and unrelated to an
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Why should | care?

- There 1s no liability now, but in the

next 3-5 years, anti-bullying legislation
will likely be in place in many states

- 29 states (but not CA) are currently
considering the "Healthy Workplace

Bill"

- Allow bullied worker to sue bullies
- Would hold employer and supervisor

accountable

- Enable Plaintiff to recover lost wages/benefits
- Compel employers to prevent and correct future

instances



"""" e e = abusive conduct,' there is no émpioyer
liability under CA law for abusive conduct
(for now)

What is Abusive Conduct?

Hostile, oftensive and unrelated to an
employer’s legitimate business interests.

May include:
- Repeated verbal abuse, such as the use of
derogatory remarks, insults, and epithets,
- Verbal or physical conduct that is threatening,
intimidating, or humiliating, or
- Gratuitous sabotage or undermining of a
person’s work performance.



Tovoiuan ui |Jl IyDIluﬂl Ul iUl LHIAL 1o unncalciin I'ld,
intimidating, or humiliating, or

- Gratuitous sabotage or undermining of a
person’s work performance.

What is the difference?

Besides the fact that there is no liability for
abuSIVG Conduct? - Remember that harassment is conduct motivated

by a “protected characteristic”
- Abusive conduct has no relationship to any
protected characteristic



Preventing Abusive Conduct
- Adopt anti-bullying policies

- Recognize that actions
unrelated to a “protected
characteristic” can constitute
abusive conduct

- Adapt your existing anti-harassment
and discrimination procedures



