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A mandatory vaccination program is not
prohlblied but must account for legal nuances,
differences in various states.
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CAN REQUIRE EMF
SHOULD THEY?




Under the Americans with Disabilities Act (ADA), employers
must provide reasonable accommodations to qualified
employees with a disability, unless the employer can



http://us.practicallaw.thomsonreuters.com/Document/Ibb09e921ef0511e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Require the employee documentation to substantiate the

eed for the accommodation, through a doctor’s note.
= ate whether the request is legitimate.
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UNDER TITLE VII, EMPLOYERS MUST PROVIDE
ACCOMMODATIONS FOR AN EMPLOYEE’S

SINCERELY HELD RELIGIOUS BELIEF WHEN IT
COMES TO VACCINE REQUIREMENTS. AGAIN,
THE LAW DOES ACCOUNT FOR EXCEPTIONS
RELATED TO THE EMPLOYER’S UNDUE
HARDSHIP.

N THE PAST THAT AN WHAT ABOUT POLITICAL BELIEFS?
Social, political, economic

ilosophies, as well as personal
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THE ANSWER IS MAYBE, BUT ONLY AS A LAST RESORT.

accinated for COVID-19




Disparate Impact Retaliation

Employers should consider the legal California DFEH's guidance makes
risks stemming from an adverse clear that an employer cannot
employment action against an discipline or otherwise retaliate
employee based on a refusal to against an employee for requesting
1ate, even with regard to an accommodation or for engaging in
abili any other protected activity related to
ination policy or practice, such
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How will you announce this2 If an employee is
accommodated, how can

you make sure that
succeedse How do you
prevent feelings of exclusion
or jealousy?

How will you train your
managers to handle
ce questionse

Legal compliance is also
O present a risk.
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Employers may consider implementing
a voluntary vaccination policy to
avoid the majority of the legal
implications of a mandatory policy.
For example, employers will not need

>mmodate disability or religious
tary polic

Employers considering how to
navigate workplace vaccination
policies should first ascertain how
many employees have received or
plan to receive the vaccine before
returning to work, and which
employees plan to decline the
vaccine.

Defermining the vaccination status of
is an important first sfrep




Under the FEHA, an employer may require employees
to receive a COVID vaccination so long as the
employer does not discriminate against or harass
employees or job applicants on the basis of a
protected characteristic, provides reasonable
accommodations related to disability or sincerely-held
religious beliefs or practices, and does not retaliate
against anyone for engaging in protected activity
(such as requesting a reasonable accommodation).

oloyment and

If an employee objects to getting vaccinated because of
disability or on the basis of a sincerely-held religious belief or
practice, the employer must engage in the interactive process
with the employee to identify any reasonable accommodation
that will allow the employee to continue working.

Employers must provide a reasonable accommodation unless the
employer can demonstrate (1) an undue hardship; (2) the
employee is unable to perform the employee’s essential duties
even with reasonable accommodations, or (3) the employee
cannot perform those duties in a manner that would not endanger
the employee’s health or safety or the health or safety of others
even with reasonable accommodations.

Employers cannot retaliate against employees who request an
accommodation because of a disability or a sincerely held
religious belief or practice.

he DFEH provides examples of reasonable accommodation
dyers may consider, such as allowing the
implementing processes that
gangering

LET'S TALK CALIFORNIA...



https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2020/03/DFEH-Employment-Information-on-COVID-19-FAQ_ENG.pdf

EEOC
GUIDANCE




TWO KEY DOCUMENTS ON
THE EEOC HAS A LOT OF

THERE:
HELPFUL INFORMATION ON
COVID, WHICH CAN BE “PANDEMIC PREPAREDNESS
FOUND HERE: IN THE WORKPLACE AND

THE AMERICANS WITH

HTTPS:/ /WWW.EEOC.GOV DISABILITIES ACT”

/ CORONAVIRUS

SOME INFO IS NOT UPDATED.
EX: STILL SAYS THERE IS NO
VACCINE.
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https://www.eeoc.gov/coronavirus




DIRECT THREAT

IF AN INDIVIDUAL WITH A DISABILITY POSES A
DIRECT THREAT DESPITE REASONABLE

ACCOMMODATION, HE OR SHE IS NOT PROTECTED
BY THE NONDISCRIMINATION PROVISIONS OF THE

“BASED ON GUIDANCE OF THE CDC AND PUBLIC HEALTH
AUTHORITIES AS OF MARCH 2020, THE COVID-19 PANDEMIC
MEETS THE DIRECT THREAT STANDARD...THESE FACTS
MANIFESTLY SUPPORT A FINDING THAT A SIGNIFICANT RISK OF
SUBSTANTIAL HARM WOULD BE POSED BY HAVING SOMEONE
WITH COVID-19, OR SYMPTOMS OF IT, PRESENT IN THE
WORKPLACE AT THE CURRENT TIME.”
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AN EMPLOYER CAN SEND EMPLOYERS MAY ASK

HOME AN EMPLOYEE WiITH EMPLOYEES WHO

COVID oR COVID-LIKE REPORT FEELING ILL

SYMPTOMS. AT WORK, OR WHO
CALL IN SICK,

@ IONS ABOUT
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Employers may take screening steps to
determine if employees entering the
workplace have COVID-19

Employers may choose to administer
COVID-19 testing to employees before
bermitting them fo enter the

Employers cannot ask employees
whether they have family members
who have COVID or COVID-like

symptoms

The ADA allows an employer to bar

an employee from physical

presence in the workplace if he
O have his temperature



No. Although the ADA prohibits For example, an employee without
discrimination based on association a disability is not entitled under the

ith an individual with a disability, that ADA to telework as an
imited to disparate accommodation in order to protect
DA a family member with a disability
ial COVID-19 exposure.
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WORK ENVIRONMENTS

RETURNIN




A

(5) Management Cohesivenes
(6) Mental Health Support

(7) Consider the Opfics

(8) Incentivize vs. Mandate

(?) Put It In Writing

(10) Get Help from Experts Where Needed
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materials and a recording of each webinar available on
oyment/.

> reciprocity agreements
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